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§349.5

of the Commodity Exchange Act (7
U.S8.C. 2(c)Q)(E){i)D).

§349.5 Application and closing out of
offsetting long and short positions.

(a) Application of purchases and sales.
Any FDIC-supervised insured deposi-
tory institution that—

(1) Engages in a retail forex trans-
action involving the purchase of any
currency for the account of any retail
forex customer when the account of
such retail forex customer at the time
of such purchase has an open retail
forex transaction for the sale of the
same currency;

(2) Engages in a retail forex trans-
action involving the sale of any cur-
rency for the account of any retail
forex customer when the account of
such retail forex customer at the time
of such sale has an open retail forex
transaction for the purchase of the
same currency;

(3) Purchases a put or call option in-
volving foreign currency for the ac-
count of any retail forex customer
when the account of such retail forex
customer at the time of such purchase
has a short put or call option position
with the same underlying currency,
strike price, and expiration date as
that purchased; or

(4) Sells a put or call option involv-
ing foreign currency for the account of
any retail forex customer when the ac-
count of such retail forex customer at
the time of such sale has a long put or
call option position with the same un-
derlying currency, strike price, and ex-
piration date as that sold shall:

(i) Immediately apply such purchase
or sale against such previously held op-
posite transaction; and

(ii) Promptly furnish such retail
forex customer with a statement show-
ing the financial result of the trans-
actions involved and the name of any
introducing broker to the account.

(b) Close-out against oldest open poSi-
tion. In all instances where the short or
long position in a customer’s retail
forex account immediately prior to an
offsetting purchase or sale is greater
than the quantity purchased or sold,
the FDIC-supervised insured depository
institution shall apply such offsetting
purchase or sale to the oldest portion
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of the previously held short or long po-
sition.

(c) Transactions to be applied as di-
rected by customer. Notwithstanding
paragraphs (a) and (b) of this section,
the offsetting transaction shall be ap-
plied as directed by a retail forex cus-
tomer’s specific instructions. These in-
structions may not be made by the
FDIC-supervised insured depository in-
stitution or an IAP.

§349.6 Disclosure.

(a) Risk disclosure statement required.
No FDIC-supervised insured depository
institution may open or maintain open
an account that will engage in retail
forex transactions for a retail forex
customer unless the FDIC-supervised
insured depository institution has fur-
nished the retail forex customer with a
separate written disclosure statement
containing only the language set forth
in paragraph (d) of this section and the
disclosures required by paragraphs (e)
and (f) of this section.

(b) Acknowledgement of risk disclosure
statement required. The FDIC-supervised
insured depository institution must re-
ceive from the retail forex customer a
written acknowledgement signed and
dated by the customer that the cus-
tomer received and understood the
written disclosure statement required
by paragraph (a) of this section.

(c) Placement of risk disclosure state-
ment. The disclosure statement may be
attached to other documents as the ini-
tial page(s) of such documents and as
the only material on such page(s).

(d) Content of risk disclosure statement.
The language set forth in the written
disclosure statement required by para-
graph (a) of this section shall be as fol-
lows:

RISK DISCLOSURE STATEMENT

Retail forex transactions involve the lever-
aged trading of contracts denominated in
foreign currency with an FDIC-supervised in-
sured depository institution as your
counterparty. Because of the leverage and
the other risks disclosed here, you can rap-
idly lose all of the funds or property you give
the FDIC-supervised insured depository in-
stitution as margin for such trading and you
may lose more than you pledge as margin.

Your FDIC-supervised insured depository
institution is prohibited from applying losses
that you experience on retail forex trans-
actions on any funds or property of yours
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